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The first challenge to a highly controversial plan to add a 63rd state Senate district makes at least one thing perfectly clear: Whatever judge gets the case better be good at math.

In a complaint filed Jan. 31 in Supreme Court in Manhattan, election lawyers from Cuti Hecker Wang outline a complex series of formulas, ratios and methods in arguing that the Legislative Task Force on Demographic Research and Reapportionment sidestepped the New York Constitution in drafting a plan to add one more Senate seat, which virtually all observers say would benefit the Republican majority, currently at 32-30.

"The Republicans obviously manipulated what is supposed to be an objective formula to serve their partisan goals, and they tried in vain to hide it," said Eric Hecker, part of a four-lawyer Cuti Hecker team challenging the plan. Also on the team are John R. Cuti, Alexander Goldenberg and Julie B. Ehrlich.

The task force "knew or should have known long before their hearing was over that it had decided to add a 63rd seat," Mr. Hecker said. "By lying in wait, [the task force] deprived New Yorkers of their entitlement to participate meaningfully in the redistricting process."

Mark Hansen, a spokesman for the Senate majority, responded: "In adding a 63rd seat, we followed the state Constitution, which provides a formula to determine the size of the Senate. It is the same formula followed in the last redistricting."

Cohen v. New York State Legislative Task Force on Demographic Research and Reapportionment (LATFOR), 12-101026, filed on behalf of 10 citizens from around the state and Senator Martin Malave Dilan, D-Brooklyn, paints a different, and much more complicated, picture in its 34-page complaint, plus 14 pages of exhibits. The suit alleges that LATFOR used a mathematical method to get the Senate Republicans what they want —a 63rd seat.

LATFOR was created in 1978 and assigned the decennial chore of reapportioning congressional, Senate and Assembly districts.

It held several hearings to consider the latest redistricting proposal, but Mr. Dilan, a member of the task force and plaintiff in this action, has said the results were pre-ordained and that the hearings were a sham.

The state Constitution of 1894, which created a 50-seat Senate, describes a mathematical equation for increasing the size of the upper chamber to account for population growth.

It requires a comparison of the populations of the largest counties—those with 6 percent or more of the overall state population—according to the latest census, with those same counties as they existed in 1894.

The calculus begins by dividing the current state population by the number of Senate seats in 1894—50—yielding what the Constitution refers to as a "ratio."

Then, the "full ratio" for the counties above the 6 percent threshold is derived by dividing each of those counties' current population by the total population ratio, dropping any remainder and rounding down. In other words, if the division resulted in a figure such as 7.9, the number seven would be used, not eight.

Finally, the current number of full ratios for the counties that account for 6 percent or more of the state population is compared with the number of Senate districts in each county in 1894. If a county's current number is higher than it was in the late 19th century, the size of the Senate is increased.

But the problem is that the counties that existed in 1894 are not the same as the counties that exist today.

For instance, Nassau County did not exist in 1894, and that territory was part of Queens. Additionally, in 1894, Richmond and Suffolk counties were so small that neither was awarded a Senate seat. Instead, those counties, which are not contiguous, were combined to form a district.

There seems to be no dispute that an apples-to-apples comparison between now and 1894 would require combining Queens/Nassau and Richmond/Suffolk.

So far, so good.

But the results are different depending on the point at which those counties' full ratios are combined.

Under current calculations, Queens' full ratio is 5.76 and Nassau's is 3.46. Added together, those numbers total 9.2, which is deemed nine since only the whole, rounded down number is relevant, regardless of the size of the remainder.

On the other hand, if the whole numbers are derived and then added, the number becomes eight as 5.76 becomes five and 3.46 becomes three.

According to complaint, in 1972, 1982 and 1992, the Senate used the method in which the numbers were combined before rounding. But in 2002, LATFOR went with the rounding-before-combining protocol. That resulted in a 62nd Senate seat and a configuration that was beneficial to the Republicans.

This year, according to the lawsuit, LATFOR used one method (rounding down before counting) in Queens/Nassau and another (combine before rounding) in Richmond/Suffolk.

"This plainly unconstitutional approach, manufactured for the first time during this round of redistricting, yields 63 seats—the number of districts that the Republican Majority concluded would best position them to further their partisan attempt to maintain their razor-thin control of the Senate," the plaintiffs allege.

The Republicans, however, contend that no matter how it is all computed, it adds up to 63 Senate seats, according to court records.

A redistricting plan under consideration would add the 63rd district in a generally rural and suburban upstate region near Albany, where Republicans would have an advantage.
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